




(negotiable, per 5 USC 7106 (b) (1) only at the Agency's election), the substance of which, the
 
Agency has not elected to negotiate. As such, the Union's claim that Article 45, Section 1A was
 
violated, we argue, is misplaced.
 

Next, the Union claims in its grievance (Joint Exh. 24) that the Agency violated the Parties
 
MCBA (Joint Exh. 1) by failing to negotiate appropriate arrangements with the union..." The
 
Union did submit a list of bargaining demands regarding the libraries (Joint Exh. 1A). One
 
particular proposal from that list demanded that the Agency "cease discussion of EPA library
 
closures". However, that particular proposal goes to the substance of Agency decision-making
 

. on library services - again, a permissive topic of bargaining over which the Agency never elected 
negotiations. Another proposal from Joint Exh.1A requests that the Agency, as regards library 
service reconfiguration, "explain the proposed changes and their impact...". The Agency's. 
responds by asserting that particular request was honored in a variety of different ways: a) as was 
brought out by the testimony of Agency witness Mr. Michael Flynn, through personal briefings 
he deliyered to the unions; b) through Joint Exh. 5 as conveyed by Agency Exh. 5; c) as was 
brought out by the testimony of Agency witness Mr. Jeff Kelly through informational briefings 
he had with representative of AFGE's EPA-Chicago local; and, moreover, d) through 
engagement ofthe unions as evidenced in Agency Exh. 6; Agency Exh. 7; Joint Exh. 7 (message 
from David Mick to Agency headquarters union contacts, dated 8/24/06); and Joint Exh. 25. 
Nowhere, however, in the list of bargaining demands in Joint Exh. 1A oron any other document 
entered into the record for this case has the Union identified any of their proposals as constituting 
appropriate arrangements. For any union proposal to be considered an appropriate arrangement, 
it must be identified as such. See AFGE, Local 2663 and Veterans Administration Medical 
Center, Kansas City, MO, 31 FLRA 988 (1988). As such, we posit that the Agency did not 
violate Article 45, Section 1B from Joint Exh. 1. 

Additionally, the Union argued in its grievance (Joint Exh. 2,t) that the Agency violated 5 USC 
7117 (a) (1) by failing to "bargain in good faith and/or appropriate arrangements for employees 
affected by the exercise of any authority under 5 USC 7106 (a) ..." First, we believe the issue of 
appropriate arrangements has been fully addressed in the immediately preceding paragraph. 
Second, as regards the Union's reference to 5 USC 7106 (a), the Agency believes, per its above­
stated arguments regarding the library reconfiguration issue constituting a 5 USC 7106 (b) (1)­
based permissive topic of bargaining, a reference by the Union to 5 USC 7106 (a) as being 
misplaced and, thus, not applicable to the instant case. On a similar note, the Agency still 
believes, despite not being sustained on a related objection at hearing, that the Union should not 
have been allowed to introduce at arbitration alleged statutory violations above and beyond that 
which were specifically referenced in their grievance and addressed by the Agency herein. Third, 
the Union failed to show in their grievance and failed to show at arbitration how the Agency 
engaged in bad faith bargaining on the issue oflibrary service reconfiguration, What the Union 
has taken issue with is the substance of the Agency's decision-making as regards reconfiguration 
oflibrary resources. The Agency appropriately engaged the Union on matters attendant to 
collective bargaining as evidenced by Agency Exh. 1, Agency Exh. 2, Agency Exh. 3, Agency 
Exh. 6, Agency Exh. 7, Joint Exh. 7, Joint Exh. 8, Joint Exh. 25, and the testimony of Agency 
witness Jeff Kelly as regards proactive measures taken by EPA-Chicago management to engage 
the Chicago AFGE local on impact bargaining over closure of the EPA-Chicago library. 



Aside from the bargaining demands referenced in Joint Exh. lA to which the Agency has 
responded in the preceding paragraphs, the Union has utterly failed to show that notwithstanding: 
a) its having been briefed on library reconfiguration on multiple occasions by Agency witness 
Michael Flynn (and, in Chicago, by Agency witness Jeff Kelly I; b) its having been updated 
through the conveyance of information provided at Joint Exh. :; (via Agency Exh. 5); and c) its 
having been engaged by the Agency as evidenced through Agency Exh. 1, Agency Exh. 2, 
Agency Exh. 3, Agency Exh. 6, Agency Exh. 7, Joint Exh. 7, Joint Exh. 8 and Joint Exh. 25, it 
has never offered up either: a) what it believed to be and identi fied as appropriate arrangement 
bargaining proposals; or b) impact and/or implementation bargaining proposals. 

It should be noted that in an attempt to "put to rest" the Union's concerns with the library 
reconfiguration initiative - notwithstanding the Agency's response (Joint Exh.2) to the Union's 
grievance (Joint Exh. 24), the Agency tried, after several brief ngs on the libraries provided to the 
Union after its initial bargaining demand (Joint Exh. 1A), to elicit from the Union any "updated" 
bargaining interests it may have concerning the libraries (attachment: "Pertinent Documents 
Index", item #3). No new interests surfaced as the Union responded that its March 16, 2006 
bargaining demands (Joint Exh. 1A) was still its focus for bargaining. Oddly enough, in that 
same message, the Union indicated it was still looking for aresponse to its bargaining demands 
(Joint Exh. 1A); however the Agency had previously responded several months earlier (Joint 
Exh. 8). Of perhaps additional interest to the Arbitrator, it should be noted that in the Agency's 
response (Joint Exh. 2) to the Union's grievance (Joint Exh. 24), I, on behalf of the Agency 
indicated to the Union that "to the extent Council 238 would like to submit to me updated 
national-impact bargaining proposals (or confirm no change in interests from March 16, 2006 list 
of bargaining demands), we are willing to entertain such proposals for the purpose of national­
level collective bargaining." As was stated earlier in thisparagraph, no new interests from the 
Union were ever submitted. Rather, the Union reaffirmed its interest in bargaining on its March 
16,2006 demands (Joint Exh. 1A) to which the Agency had previously responded per Joint Exh. 
8. 

POINT 2 

THE UNION'S WITNESSES AND EXHIBITS DID NOT SUPPORT THEIR GRIEVANCE 

Testimony provided by the Union's witnesses was in no way dispositive of the Agency having 
engaged in the transgressions alleged by the Union in their grievance (Joint Exh. 24). A common 
thread running through the testimony of Union witnesses Margaret Hering, Warren Layne and 
Paul Scoggins was that they had to cope with adjusting to the new technologies employed for 
accessing library resources. However, this testimony had abso lutely no bearing on contract or 
statute violations alleged by the Union in their grievance (Joint Exh. 24). . 

Not only did the Union's witnesses not support their grievance, the Agency still contends that 
the Union's exhibits should not have been allowed for introduction into evidence as they lacked 
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probative value. In no way did the Union's exhibits support their grievance. For the most part, 
the exhibits were either copy of Agency library policy or letters, email messages, etc. from 
employees, members of Congress and the public, etc. supporting the Union's belief that the 
libraries should not be closed or otherwise reconfigured. While the Agency does not dispute the 
Union's right to hold its opinion regarding the libraries, the Union exhibits do not support 
allegations of Agency mis-deeds whether contractual or otherwise. 

CONCLUSION 

The Agency believes that the Union's grievance is without any foundation in the Federal 
Service Labor-Management Relations Statute, the Parties MCBA (Joint Exh. 1) or Agency 
policy. We have demonstrated in Point 1 how the Union was not short-changed in the collective 
bargaining process attendant to the Agency's library reconfiguration initiative. In sum, the Union 
has failed to produce any evidence that, practically speaking, supports their grievance. Based on 
these reasons and the above-stated arguments, the Agency respectfully requests that the Union's 
grievance be denied in its entirety. 

Dated:	 Cincinnati,OH 
November 3,2007 

FOR THE AGENCY: 

Respectfully submitted,
 

David E. ick
 
Human Resources Specialist (Labor/Employee Relations)
 

Attachments 
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